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FEDERAL ELECTION COMMISSION
999 E Street, N.W.
Washington, D.C. 20463

FIRST GENERAL COUNSEL’S REPORT

SOURCE:

RESPONDENTS:

RELEVANT STATUTES:
INTERNAL REPORTS CHECKED:
OTHER AGENCIES CHECKED:

L  INTRODUCTION

RAD REFERRAL: 08L-14
DATE OF REFERRAL: February 27, 2008
DATE ACTIVATED: March 4, 2008

|
EXPIRATION OF SOL: January 31, 2010
INTERNALLY GENERATED

San Antunio Pulice Officets’ Assaciation PAC
and Robert Grajeda, in his official
capacity as Treasurer

Clifford Morgan

2US.C. §432(b)(3)

2US.C. § 432(cXS)
2US.C. § 434(b)

Disclosure Reports
RAD Referral Materials

Bexar Caunty (Texas) District Attorney's Office

The Reports Analysis Division (“RAD") referred the San Antonio Police Officers’

Association PAC and Robert Grajeda, in his official capacity as treasurer, (the “Committee™) to

this Office for possible vialations of the Federal Election Gampaign Act of 1971, as amended

(“the Act™), resuiting from the apparent unautharized disbursement of Committee funds in the

amount of $62,400 by former Committee treasurer Clifford Morgan. RAD leamned of the

embezzlement in September 2006, after calling the Committee to inquire why they had not filed

any disclosure reports in 2006. Only then did the Committee inform RAD that Clifford Morgan,

a former Committee treasurer, had embezzled funds from the San Antonio Police Officers’
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Association (“the Association™) and its PAC, and that an investigation was underway.

Subsequently, the Committee informed RAD that Mr. Morgan had made $62,400 in
unauthorized disbursements from the Committee’s bank account and had failed to disclose the
disbursements in the Committee’s reports. On November 28, 2007, Mr. Morgan was indicted by
the Bexar County (Texas) District Attorney’s Office (“DA’s Office™) for theft of between
$100,009 and $200,000 from the Association, a second-degree felony. The criminal mateer is
still pondiag. By letter dated January S, 2009, we gave: Mr. MMorpn the opgtartunity to proviis
us with any factual and legal information he believes relevant to this mattez, Connsel for Mx.
Morgan has declined to provide a response at this time because of the pending criminal matter.
Based on the available information, including information provided by the Committee
and by the DA’s Office, we recommend that the Commission open a Matter Under Review and
find reason to believe that the San Antonio Police Officers’ Association PAC and Robert
Grajeda, in his official capacity as treasurer, violated 2 U.S.C. §§ 432(c)(5), 434(b)(4) and (6),
by failing to accurately keep an account of and report certain disbursements in the Committee’s
disclosore reports.! We also recommend that the Commission find reason to believe that the
embezzler, former treusarer Clifford Morgan, knowingly sad willfully violated 2 U.S.C.
§8§ 432(b)(3), 432tc)(5), 424(b)(4) and (6), ry cammingling Comuaittae fonsds with his parsonal
funds, and by failing to accurately keep an accoust of and repart certain disbwrsemants its the

Committee’s disclosure reports. |

! The sources of the available information regarding the embezzlement are the information provided to RAD by the
Committee, disclosure reports, news reports of the alleged activity, and copies of the indictment, search warrants
and supporting affidavits provided by the DA's Office. The DA’s Office has agreed to provide us with official
documents contained in their state’s file once the case is adjudicated.
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IL  FACTUAL SUMMARY

The Committee is a separate segregated fund of the Association, a labor organization, and
a political committee within the meaning of 2 U.S.C. § 431(4)(B).2 See 2 U.S.C. § 441b(b). The
Committee has filed reports with the Commission since 2004. During the relevant period, from
February 2004 through February 2006, Clifford Morgan served as treasurer for both the
Association and the Committee.

Hmsed oa infocmation provided by the Committee, on December 4, 2004, Mr. Morgan
made an unauthorizexd transfer of $60,00€ from the Committee Account to the Association’s
Police Benefit Fund/Store Operating Accannt (“Police Benefit Fund Account™). He then used
the funds deposited into the Police Benefit Fund Account to make other transfers and
disbursements. Specifically, in July and December 2005, he made three transfers totaling
$55,594.13 from the Police Benefit ﬁnd Account to the Association’s Operating Account
($40,000 on July 14, 2005, $14,594.13 on July 20, 2005, and $1,000 on December 9, 2005). On
July 14, 2005, he also transferred $1,000 from the Police Benefit Fund Account to a Wells Fargo
Money Service Business Account. This amount was withdrawn with an ATM card.’ According
to Mr. Grajeds, Mr. Morgan alse used a Conmniittee crexBt curd to incur chargss for persenal
expeeuns totalixg $2,480, which the Commitize pal. M Grajeda pravidnd reeador narpes axd

1 The Association conducts programs and fundraisers for the benefit of police officers and their families, and for
the local community. See www.3apoa.org (last visited on March 11, 2009). The Association also has a state PAC
that files disclosure reports with the Texas Ethics Commission.

3 The information provided by the Committee does not specify whether the Wells Fargo Money Service Business
Account is an Association account. ‘This account may be a personal business account of Mr. Morgan.
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amounts for the credit card transactions, but not the dates.* The Committee noted that the
$60,000 unauthorized transfer and credit charges were not disclosed on the Committee’s original
disclosure reports and that the alleged transactions “were made without the knowledge and/or
authority of the Committee and/or the Association’s Officers and Board of Directors.”

According to publicly available information provided by the DA’s office, Mr. Morgan
wrote three checks totaling $49,080.83 drawn on the Association’s main oporating ascout (into
whieh he hed dsposited furds from the Police Benefit Fund Accoust at arouid the smae tinee),
and deposited the checle: inta his pexsonal bank sccount at Security Service Federal Crexit Unian
(“SSFCU™) ($25,276.08 on June 27, 2005, and $11,200.05 and $12,604.83 on November 4,
2005).° At around the same time, Mr. Morgan used those deposited funds to make unauthorized
personal purchases. For instance, on June 29, 2005, he wrote a $25,250.01 check to purchase a
vehicle, and on November 11, 2005, he wrote a $14,204.22 check to purchase another vehicle.
Then, on December 5, 2005, Mr. Morgan closed his personal SSFCU account and deposited
$9,180.6Y of the remaining funds that had been withdrawn from the Association account into his
persomal Basic Business Services Package account at Wells Fargo Bank. The vehicles amd
misapplied fuxds kuve beent seized by law enforcement autherities as coneraband.

Accerdieg to news siparts, Nir. Morgon was asked to step dowa as toeaxarer (m
February 28, 2006, one day after the Axsociation discovaned funds missing from its accounts
during an internal audit. See News Roundup, SAN ANTONIO EXPRESS-NEWS, March 9, 2006.

4 According to Mr. Grajeda, the credit card transactions at issue were: 1) Mufflers ‘R Us, net charge of $1,605
(itemized charges of $1.103.48 and $501.61); 2) Family Medical, net charge of $204.02 (itemized charges of
$132.56, $38.97, and $32.49): 3) Fadalgo Bay Office, net charge of $238.89 (itemized charges of $53.90 and
$184.99); 4) Lords Jewelry, $129.48; and 5) UT Receivables, $286.86. Only one of these credit card charges was
disclosed in the Committee's amended disclosure reports, a $286.86 disbursement, dated August 26, 2008, to “UT
Receivables™ for “student fees” which appears in the amended 2005 Year End Report.

% The SSFCU account is a personal business account of Mr. Morgan and his wife.
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The internal audit was apparently triggered when the Association began accruing overdraft fees.
See Brian Chasnoff, Ex-Union Official Indicted in Thefts, SAN ANTONIO EXPRESS-NEWS,
November 29, 2007.

From February 2006 through August 2006, the Committee failed to file disclosure reports
and RAD received no communications from the Committee.® On September 14, 2006, RAD
cetteacted the Committee regarding its failare to file and respend to admiriistrative fime notices.
Tha Conmemitzas representative informed RAD for the first tinee that Mr. Morgem had resignad as
Comsmittee trossurer becausze of alleged “vaethical” activities, The repreasatative indicatad that
Robert Grajeda was the new Committee trezzurer and that the Coczmittee was being reorganized.
The representative stated that the new treasurer most likely had no idea that he had to file reports.
RAD advised the representative that the new treasurer should contact RAD immediately.

On September 15, 2006, Mr. Grajeda called RAD to confirm that he was the treasurer of
the Committee and had been treasurer since March 2006, due to the firing of Mr. Morgan. He
told RAD that he had not received any administrative fine notices and that he had an employee
who stated that she had been filing on a monthly basis. RAD advised him that the filing
frogquency for tie Committee was quarterly and that no reports had been received in 2006.”

Mr. Grajaiz infainmd RAD that Mr. bdorgen hed boun firmi for embealing $100,000 from the

. Association and that a crimingl investigation was uaderway to determirm the scope of the

$_Acconding to the referral, the Committee has no active or pending referable issves, ]
| The Commitsee

was involved in three Administrative Fines cases for late or non-filed 2006 reports, for which it paid fines totaling
$7.937.

7 The monthly disclosure reports referred 10 by the employee are probably those filed by the PAC's state account
with the Teasa Ethics Commission
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embezzlement and whether any of the embezzled funds belonged to the Committee.® On
November 28, 2007, the DA's Office issued a press release stating that Clifford Morgan, a San
Antonio Police Officer for eleven years and treasurer of the Association from 2002-2006, had
been indicted for stealing $100,000-$200,000 from the Association. The press release noted that
Mr. Morgan used the Association’s checks and credit cards for his personal benefit. The
criminal case is still pending.

On Osttsber 15, 2008, tiee Committee filed amended disclosure reports for 2004-2008.
The Commitiee slzo filed an E-tex: message explaining that “Tollowing same alleged aberrant
behavior by the former PAC treasurer,” the Committee had voluntarily avdited its records and
that an investigation determined that the former treasurer had transferred $60,000 from the
Committee account to the Association's General Account. The message further noted that none
of the $60,000 was returned to the Committee account and none was used for Federal elections.
The message further stated that the bulk of the alleged improper use of funds by the former
Committee treasurer occurred through the Association accounts. The $60,000 transfer, dated
December 4, 2004, appears on the amended 2004 Year End Keport.

Aceurding to the Commtittee, Mr. Morgen has begun reimbarsing the Association. In
addition to a persennl ckeck from Mr. Morgan for $9,000, tite Camnmittee has sold a truck he had
purchased with the embeazlcd funds and applied the praczeds ($17,000) to the emount owad.
The Committee is also holding part of Mr. Morgan’s retirement henefits to be gpplical towards

the reimbursement of the embezzled funds.

® The investigation was conducted by the Special Crimes Unit of the San Antonio Police Department.




118044291329

\mn & W N

~N &

10
11
12
13
14
15
16
17
18
19

21

8 8

RR O8L-14 (San Antonio Police Officers’ Association PAC)
First General Counsel’s Report |
Page70f 14 ‘

. LEGAL ANALYSIS |
A. Liabllity of the Committee }
Although the Committee’s failure to accurately keep an account of and report

disbursements stems from Mr. Morgan’s embezziement of Committee funds, the Committee

nevertheless violated the Act when it filed the resulting inaccurate reports. Under the Act, the

Committee, through its treasurer, is ultimately requirext to accurately keep an aceount of ami

ropart disburmements. See 2 U.S:C. §§ 432(c)(S), 434(h)(4) antl (6). Ccammmittee tmxzrurmes are

responsible for the timaly aad complete fiting of disclosus: mpoxis and for the accuracy af the
informatian contaired therein. See 11 C.F.R. § 104.14(d). The failure to implement adequate
internal control procedures aver Committee finances (e.g., regular audits, control procedures

over receipts and disbursements, segregated Mu, or periodic review of finances) is a

consideration when determining Committee liability. See MUR 5721 (Lockheed Martin

Employees’ PAC); MUR 5811 (Doggett for U.S. Congress); MUR 5812 (Ohio State Medical

Association PAC); MUR 5813 (Georgia Medical PAC); MUR 5814 (Lamutt for Congress);

MUR 3872 (Yane Hagué¢ for Congress); and MUR 5923 (American Dream PAC); see also

MUR 5933 (Indiana Democratic Congressional Victory Cemmittee) (referred to the Alternative

Dispute Resolution Offtnr whete tin mxtrar wma resolved with a settitment agremttent

(ADR Case #479)) and RR 08L.-22/Pre-MUR 470 (National Repoblican Congressional

Cormmittee) (the Commission did not open a MUR with respect to the NRCC, deciding to take

no further action at this time as to the NRCC pending an investigation of the embezzler); but see,

e.g.. RR 07L-51/Pre-MUR 460/MUR 5971(Lindsey Graham for Senate).

The Commission has created a safe harbor from monetary penalties for committees that
have certain bagic intemal controls in place at the time of an embezzlement, immediately inform
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law enforcement and the Commission of the embezzlement, and voluntarily amend their reports
to correct the inaccuracies. See Statement of Policy; Safe Harbor for Misreporting Due to
Embezzlement, 72 Fed. Reg. 16,695 (April S, 2007). The activity here occurred before the
publication of the safe harbor policy. Nevertheless, in this case, the Committee would not appear
to qualify for the safe harbor even if it had intemal controls because it did not comply with the
required pest-diszovery steps: The Counmmnittee learrred of the embezzlement in ReBrusry 2066,
but did nat infoeim RAD of the embeztiument wtil neossths leaer after RAD oontacied thom tn
inguine ahbaut their Eailure to file their reports and cespand to administrative fine noticas. In
addition, the Committee did not amend its disclosure reports to correct reporting errors resulting
from the misappropriation until more than two years after discovery of the embezzlement.

In this matter, it appears that the Committee failed to disclose at least $62,400 in
unauthorized disbursements from the Committee. We have little specific information regarding
the internal control procedures, if any, that the Committee had over its finances. The fact that
Mr. Morgan was able to engage in repeated unauthorized transactions over a two-year period
without detection indicates thit the Committee may not have irad in place minimal imternal
controls that would have prevonterd the embeezlement, or that may have allowed fer earlier
deteation of the enriaemxlerrmi.

Azoondingly, we necommand that titn Commission find reansn to helazve thai the Sun
Antonio Palice Officers’ Asrociation PAC and Robert Grajeda, in his official capacity as
treasurer, violated 2 U.S.C. §§ 432(c)(S), 434(b)X(4) and (6) by failing to accurately keep an

account of and report certain disbursements in its disclosure reports.
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B. Liability of rd

Under the Act, a treasurer is required to accurately keep an account of and report
disbursements. See 2 U.S.C. §§ 432(c)(5), 434(bX4) and (6). Committee treasurers and any
other person required to file any report or statement under the Act and the Commission’s
regulations are aiso personally responsible for the timely and complete filing of the report or
statement and tor te acenrecy of sny information or statement contained init. 11 CF.R.

§ 104.14(d).

Accaxding to Commission policy and practice, a former treasurer may be named as a
respondent in his personal capacity when it appears that, while serving as a treasurer, he may
have violated obligations that the Act or regulations impose personally on a treasurer and where,
among other situations, the violations were knowing and willful. See Stazement of Policy
Regarding Treasurers Subject to Enforcement Proceedings, 70 Fed. Reg. 3 (January 3, 2005);
see, e.g., MUR 5610 (Earl Allen Haywood) and MUR 5721 (Lockheed Martin Employees’
PAC). A knowing and willful violation may be established “by proof that the defendant acted
deltberately and with knowlexige” that an action was unlawful. United States v. Hopkins, 916
F.2d 207, 214 (5™ Cir. 1890). In Hopkins, the court found that an inference of a knowing ond
willful violation couid be drawn “from the defumlants’ etaborate echame for disguising their . . .
politival contributions. . .” Id. at 214-15. The court alze found that the evidence did not have to
show that a defendant “had specific knowledge of the regulations” or “conclusively demonstrate”
a defendant's “state of mind,” if there were “facts and circumstances from which the jury
reasonably could infer that [the defendant] knew her conduct was unauthorized and illegal.” Id.
at 213 (quoting United States v. Bordelon, 871 F.2d 491, 494 (5® Cir.), cert. denied, 493 U.S.
838 (1989)).
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The available information suggests that Mr. Morgan attempted to disguise his
embezzlement by not disclosing the unauthorized transactions in Committee reports he prcpued :
and then filed with the Commission. Mr. Morgan knowingly and willfully failed to keep an
sscuf§ie account of Committee funds in order to hide his fraudulent scheme and failed to
disclose these transactions in reports filed with the Commission. Accordingly, we recommend
thut the Comnmission find reason to beHeve that Clifford Morgan, in his personal capacity,
kuowingly aad willfully violated 2 U.S.C. §§ 432(c)(S), 434(b)(4) and (6).

Furtherrore, the At prohibits the comminglimg ef cumritiez Fadesnl funds with “the
personal funds of any individual.” 2 U.S.C. § 432(b)(3) and 11 CFR. § 102.15. In past casas,
the Commission found that embezzlers violated 2 U.S.C. § 432(b)(3) in matters where
individuals misappropriated committee funds by making unauthorized disbursements of
committee funds to themselves or to others to pay for personal expenses. See, e.g., MUR 5610
(Earl Allen Haywood); MUR 5721 (Lockheed Martin Employees’ PAC); MUR 5811 (Doggett
for U.S. Congress); MUR 5872 (Jane Hague for Congress); MUR 5920 (Women's Campaign
Fund); MUR 5923 (American Dream PAC); MUR 5971 (Mary Jennifer Adams); and MUR 6179
(Cheristopher Ward); but see, e.g., MUR 5898 (Ryan Pennirgton).

Furthes, maged on tha available infbrmation, Mr. Maegan knowingly aad willfully
cemmingled Committue funds with his personal funds, in vinlaticn of 2 U.S.C. § 432(b)(3) by
writing himself checks from an Association 2ccount (into which funds transferred from the

Association’s Committee account had been deposited) without authorization and depositing
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those checks into his personal bank accounts to pay for personal expenses.” In addition, it
appears that Mr. Morgan disguised this activity for a two-year period; as noted, the DA"s Office
has already indicted him for theft in connection with the embezzlement. Accordingly, we
recommend that the Commission find reason to believe that Clifford Morgan, in his personal
capacity, knowingly and willfully violated 2 U.S.C. § 432(b)(3) by commingling Committee
funds with his personal funds.
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RECOMMENDATIONS

Open a MUR;

Find reason to believe that the San Antonio Police Officers’ Association PAC and
Robert Grujeda, in his official capacity as treasurer, violated 2 U.S.C.

§§ 432(c)(5), 434(b)(4) and (6);

Find reason to bulieve that Cliffard Morgen kngwingly asd willfully violated
2US.C. §§ 432(b)X3), 432(c)(S), 434(b)(4) and (6);

Enter into conciliatior with the San Antonio Police Officers’ Assaciation PAC
and Robert Grajeda, in his official capgcity as tseasurer, prigr to a finding of
probable cause to believe;

Enter imto conciliation with Clifford Morgan prior to a finding of probable cause
to believe;

Approve the attached Factual and Legal Analysis for the San Antonio Police
Officers’ Association PAC;

Approve the attached Factual and Legal Analysis for Clifford Morgan;

Approve the attached conciliation agreement with the San Antonio Police
Officers’ Association PAC;

Apprave the attached conciliation agreement with Clifford Morgan; and,
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10.  Approve the appropriate letters.

4"02.'_071 BY:

Date

Thomasenia P. Duncan
General Counsel

Kathleen M. Guith
Deputy Associate General Counsel
For Enfercement

5 3

Peter G. Blumberg
Assistant General Counsel

Dominique t‘llenseger ’




